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Abstract

The development of party politics in Hong Kong has become a public concern in parallel
with the debate of democratization, particularly in connection with the controversy
concerning a ‘balanced’ representation in the legislature. One issue that arose from party
politics is whether we should establish a separate legal framework in assigning parties a
newly recognized social status, or re-shaping the political landscape for party competition.
Advocates for such reform argue that the presence of ‘Political Party Law’ would be an
essential component for a sustainable democracy by enhancing parties’ legitimacy and
accountability through regulation, while critics are aware of downfalls of over-regulation
on parties where the legal constraints put unreasonable restrictions on party growth and
hence counter-productive to the purpose of democratic development. In this essay,
different areas of regulation and extent which laws govern party activities in Hong Kong
will be studied in comparison with provisions in other jurisdictions. The suitability of
adopting any of these foreign laws into the engineering of party politics will then be

discussed.

It will be useful to categorize party laws according to their nature of governance, since
party law covers a wide range of areas and matters while their content and form varies

greatly from one country to another. The discussion will be divided into four major parts:

1. The basic justification for party law: Unique functions and nature of party enable
themselves to possess a special set of norms, rules and regulations that promotes their

rights and duties.

2. The legal entrenchment of Political Parties which includes their definition and

recognition of enjoyment of rights and privileges;

3. Regulatory provisions that govern specific party activities and behavior, comprising

rules and obligations that parties should comply and fulfill;

4. Prescribed fundamental governance of political parties, including their partisan nature
(e.g. any racial/regional elements) and internal organizational values that they should

observe (e.g. democracy, transparency and natural fairness).



Party laws in the constitutional framework will be focused, followed by provisions in the

statutory level.

TKHRUHWRKRGBGO WAIRWNVNNRMIDZ 8QLTXH UROH RI 3ROLWLFDO

It is argued that vibrant and mature party politics a condition for any advancements in
democratization, particularly in post-1997 Hong Kong where there had been much
controversy on the governing capabilities of local parties.

Before questioning on how well parties can govern in the debate above, it would be even
meaningful to ask how parties generally function, what role they play publicly and their
political or social significance. An ‘ideal’ (in the normative sense) model of political party

in contemporary democracies can be best summarized below:

“1. Parties mediate or arbitrate between pluralistic society and its political institutions of

government.

1. Parties organize political campaigns in order to mobilize voters to participate in

elections.

2. Parties recruit political personnel by selecting and nominating candidates who stand

for public office in an election.

3. Parties aggregate a plurality of interests into a reasonable number of political

alternatives or policy options, and thus channel conflicts between government and

opposition.
4. Parties enable people to generate a plurality of opinions in public debate, elaborate

projects or proposals for society, and transform policy options into political

decisions.””
While this essay does not aim to discuss how well does parties in Hong Kong fit into the
model above, it can be understood that parties in general performs and operates uniquely
in special arena(s), exists in interfaces that are quasi-civil/quasi-governmental in nature,

etc. A set of exclusive rights and duties would and should come mutually along with the

special social status of parties; in other words, parties need to have certain privileges and
obligations in order to perform properly in the society, and in the other way round, only

with such assigned rights that viable party politics can be fully optimized.

From experience in other jurisdictions, assigning specific privileges or regulations would
normally include various forms, such as a legal recognition and protection of parties,
electioneering, public funding, promotion of legislative accountability and intra-party

democracy, which ultimately purposes to facilitate the political landscape of sustainable

' Nassmacher, Karl-Heinz, ‘Introduction: Political Parties, Funding and Democracy’. In ‘) XQGLQJ RI|
BROLWLFDO 3DUVDH\s DIQJ® ¥ G H RWRNIRGMAtidnkl Yastitute for Democracy and
Electoral Assistance. (Stockholm: Trydells Tryckeri, 2003.) Cpt 1, pp.2



party politics in representative democracy. They will be examined below alongside with

the Hong Kong context.
/IHIDO HQWUHQFKPHQW RI SDUWLHYV

Party law in this area will be mainly concerning how ‘political parties’ are legally defined
and existing, in turn promoting any specific rights and entitlements that they would be

enjoying through this legal entity.
"HILQLWEAERQ@DRISDHUHTXLVLWH

A sound legal definition is lacking for ‘political parties’ in Hong Kong. The term
‘political party’ does not appear in the Basic Law, nor does any ordinance local comprise
one. The only ‘definitive’ provision can be found in s.2 of the Societies Ordinance
(Cap.151), which says:

Iipolitical body ¢ N> PHDQV

(a) a political party or an organization that purports to be a political party; or
(b) an organization whose principal function or main object is to promote or prepare a candidate for an

election;

While (a) is almost a tautology in begging the question for what a political party is, (b) is

a crudely constructed definition which is too vague to be used in the reality for defining
parties, especially in the context of proportional representation in Hong Kong where
background of voting candidates are complicatedly mixed from different partisans, e.g.
labor unions, regional groups and civil bodies possessing their own discrete objectives.
Problems emerge when considering further regulations on the rights and duties of these
political organizations, for example, the +RQJ .RQJ &RQIHGHUDWLRQ RI 7UL
T, “HKCTU”) possesses almost all elements of an ‘ideal model’ of a political party,
including policy platforms and substantial election participation, even of enjoying
exclusive ‘party’ benefits (e.g. having its respective party name and logo on ballots
besides their candidates) , while it claims and maintains itself as a joint labor group
independent from any political interests. “The case is similar for 7KH )UR®W)L HU
where it purports an active participation in electoral and public affairs but it never admits

to be a party by any means. °

It is also highly questionable that such a definition really is applying because the

2 HKCTU Website: http://www.hkctu.org.hk/english/

3 The Frontier: http://www. frontier.org.hk




provision is enacted and in the context of the Societies Ordinance, which is applied
through means of legal and political control of triad societies, aiming to forbid them being
sponsored by foreign or Taiwan political organizations to seek public office through
elections. While this was highly politically sensitive in the colonial ages, this control is no
longer fashionable nowadays; not to mention the reality that no political parties in Hong
Kong are subject to such a definition as they are all being registered and incorporated
under the SRPSDQLHV PUEGIRPDQFH

Thus it can be concluded that the term ‘Political Party’ remains almost undefined. This
leads to the problem where, without a clear and unambiguous legal framework as a
prerequisite, it would be difficult and ineffective to introduce any measures, in both
assigning specific privileges or regulations for political parties, such as electioneering,
public funding, legislative accountability and intra-party democracy (introduced below),
which facilitates the political landscape of sustainable party politics in representative

democracy.
(QMR\PHQW RI HIFRQQY¥RLIDIXKWVVLVWDQFH

Giving certain exclusive benefits to parties during elections is a usual practice worldwide
in actively encouraging and promoting their creation, continuance and active participation,
and such privileges would come through electoral laws. For example, most state
governments in the US reserves positions of ballot in the next election to parties that have
won a certain percentage of the vote for a given office in a previous election.* Political
parties in Germany and Singapore are also privileged to enjoy free radio airtime and
television advertisements in both public and private broadcasting during election
campaigns. > Other than electoral laws, parties also enjoy certain status and rights,
especially in the case of minority ones, such as ‘Her Majesty’s Opposition’ in the United
Kingdoms, where opposing parties enjoy certain rights such as memberships in
parliament committee system, question time allocation and rights to initiate debates in the
parliament.® ‘Parliamentary groups’ in Germany and ‘Leader in the Opposition’ of New

Zealand also enjoy similar rights to their UK counterpart.’

* Kenneth Janda, ‘Adopting Party Law.’In ‘3ROLWLFDO 3DUWLHVY DQG 'HPRFUDF\ LQ 7K
3 H UV S HRaWbhal¥bédocratic Institute for International Affairs: Washington, DC, 2005. pp. 12-14
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Certain ‘anti-party hopping laws’ also exists in certain states to protect parties’ interest,
such in as Singapore where members of parliament would automatically lose their seat if
they quit or defect.®

Political Parties in Hong Kong also benefit from a number non-financial assistance in
elections, including by registering themselves with Electoral Affairs Committee in
accordance with the 3IDUWLFXODUV 5HODWLQJ RQ %DOORW 3DS
5HIXODWLRQ . BaiDEAC pladks their registered party names and emblems on
an assigned space in ballot. ° However, this measure is also open for non-political bodies
or even independent electoral candidates to incorporate their own emblems, making it not
an exclusive privilege enjoyed by Political Parties only but for any electoral participants.
This originates from deficiency of the lack of a well-defined scope of what a ‘Political
Party’ is (see above), still further accounting for the limitation of having ‘party laws’ that
are ‘scattered’ in various areas of laws and regulations. Comparably, proposal for a new
specific and discrete legislation on ‘Political Parties’, i.e. a new Political Party Ordinance,
can possibly alleviate such problems, meanwhile conveniently create more room for

‘party rights’ comparable to other jurisdictions (mentioned above).
*RYHUQPHQWDO )XQGLQJ

Parties’ finance is a complicated topic, and commonly ‘underdeveloped’ in growing
democracies like Hong Kong. As Nassmacher has pointed out, money is ‘an essential part
of the process for viable party competition’, and ‘should be treated as an essential
resource for good political practice.” '° Sustainable financial base for parties creates a
basis for sustainable democracy. Parties, as non-profit making organizations, would seek
their income source from private fund raising, including campaigns and private donations.
Nevertheless, placing total reliance on such sources would possibly generate the problem
of ‘political inequality’. Parties may not compete on an equal footing, where parties’
representing underprivileged groups are financially worse-off than those whom represent
business interests.'' Suspicions may also arise that private funds may ‘induce politicians

to listen more to those who give to their campaigns their true voters.”'* In the case of

¥ Art. 46(2) of Singapore Constitution: ‘The seat of a Member of Parliament shall become vacant- (b) if he

ceases to be a member of, or is expelled or resigns from, the political party for which he stood in the

election.’

? Constitutional Affairs Bureau. * 3R O L W L F D O, I8 @&hiéht 611 Zgislative Council Panel on

Constitutional Affairs, 2004-2005. pp. 3.
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Hong Kong, parties’ financial source usually become a considerable concern during
elections, if not a tool of ‘political defamation’, creating suspicions of undue foreign
political influence exists within HK’s party politics, particularly common amongst those

. 1
in the ‘Pro-democracy camp.”

Furthermore, private funding as the dominant reliance source would result in certain
parties initiating their own street fund-raising campaigns, which may be problematic or
illegal under the current registration system under the Companies Ordinance. An example
can be drawn to the selling of ‘raffle tickets’ by Democratic Party, an event that can be
regarded as ‘commercial activity’ as DP was not registered as a ‘charitable organization’,
along with the risk in committing ‘unlicensed lottery’ under the Gambling Ordinance
(Cap. 148).

While there may be sophisticated reasons behind such problems of party funding,
introducing a certain proportion of public subsidy should be one of the solutions in help
alleviating fears of HK parties to be operating under the shroud of ‘money politics’ and

corruption.

The introduction of the Financial Assistance Scheme in the 2004 Legco election is a good
start by granting subsidy to candidates who have more than 5% of the valid votes.
However, this scheme should be considered as a very minimal relieve to electoral
candidates which is only able to cover the daily operational costs of their respective office,
while the amount can be regarded ‘negligible’ when compared with parties’ formidable
expenditures. Applications are also subject to vetting by the Registration and Electoral
Office (ERO), which is creating a loophole in introducing executive control over the
independence of the legislative branch. Should the subsidy scheme be developed to be
more ‘generous’ and accomplished, a condition is to remove any kinds of ‘administrative
vetting’ in the system. Another good reform to this scheme proposed is to replace the
existing three-tier funding formula in the s.60D-E of the Legislative Council Ordinance
by direct funding in proportion to the number of valid votes, while the subsidy should be
granted candidates’ respective parties (exception for independent candidates) rather than

to candidates themselves. '°
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S3DUW\ 5HIXODWLRQ

While parties’ unique role delegates themselves special rights and privileges, there are
also certain rules and obligations that parties are to comply with. When comparing with
measures that favor parties’ operation above, the discussion of introducing further legal
boundaries may realistically generate more controversy, if not greater opposition,
especially from parties as stakeholders whom are currently relatively free from legal
constraints. The major argument raised here is that placement of any additional regulatory
provisions would confine party operation and hence hinder the development of viable and
vibrant party politics. Counter-arguments to this can be exactly in the reverse: That an
accomplished regulatory framework is essential and a condition to viable party politics.
While the above can be easily identified as a ‘Chicken-Egg’ myth, one can also perceive
that any regulation for parties must undergo very careful examination, involving tedious
exercise and debate aiming in reaching a consensus in finding an appropriate balance
between risks of under or over-doing regulations. The discussion can be further
complicated when relevant human rights issues, for instance freedom of association,
privacy and conscience, when compared against virtues of transparency and public

interest.

Despite difficulties in drawing the right line, foreign experience tells us that most party
regulations would be focused mainly on their transparency, most commonly established
concerning party finance. The government usually remains ‘hands-off” and laws are silent
over non-financial and administrative matters (legally prescribed intra-party organization
will be discussed later). Established democracies would generally tend to leave more
room for parties’ autonomy, while still endorsing some provisions in ensuring a certain

degree of public transparency for the sake of accountability and confidence.

)XQGLQJ 7TUDQVSDUHQF\

Legal control over financial transparency is more prevalent in jurisdictions having a

developed public funding mechanism. The rationale for the law is simple: That when

parties are publicly funded to be enjoyed as a right, public sentiment and demand in how

the money is to be spent arises, and would ultimately call for more financial
accountability and transparency in income and expenditure.

To be in parallel with the undergoing developments of the public subsidization scheme in

Hong Kong, discussion of reforming laws on parties funding transparency is becoming

more legitimate and necessary. Strictly speaking, the current law in Hong Kong does not

exert any limit on funding sources and expenditures of parties. Similar regulations occur

as being designated for electoral candidates, and are sparsely in the (OHFWLRQV &RUU



DQG ,00HJDO 3UD.FWdyFRtdlude? tdBiddixd €cletbtal expenses to be
exceeding a certain amount in the election of Chief Executive(s.24) , making any
improper uses of electoral donations (s.18), issuance of a known receipt to donor and
disposal of ‘anonymous’ donations over $1000 (s.19). Not only these provisions, contains
technical flaws that renders them useless, like donors can sponsor candidates in an
‘indirect’ manner'®, they are designated to be functioned in the electoral arena, and by no
means to be fostering transparency in party finance on a general basis, especially during
periods of no elections. Therefore, apart from having amendments for such existing
provisions, such regulations can be made comprehensively through a separated party

ordinance, which governs not only electoral matters but the overall finance of parties.

Lobbying for such proposal above can be no easy task: Opposition from the biggest
stakeholder- Political Parties themselves can barely be avoided that the law can be
regarded as a new threat and constraint similar to the existing Societies Ordinance. While
the drafting of such law must be very careful in terms of preventing abuse of power, a
more important leverage point is in reaching a consensus between the public and parties
that party accountability and transparency is a virtue that is worthwhile of pursuing.
Parties should also realize that such law can be one of the various tools in re-shaping the
image of political parties in gaining public trust and confidence- a condition for
constructing viable party politics and a good cure to the Hong Kong’s current ‘Political
Deadlock’. The regulatory scheme can be initially made on a ‘voluntary’ basis as a

transitional measure to lobby public acceptance and party participation.
SUHVFBDEMG 2UJDQL]DWLRQ

This area of party regulation is perhaps the most controversial part: Unlike financial
regulations as a monitoring role, it actively prescribes and interferes upon the
fundamental internal structure and organization of political parties. In an extreme, it
micro-manages over parties’ internal administration. While these laws are more common
in authoritarian or developing states, most established democracies are reluctant to deploy
such an active intervention to political parties. Germany can be an exception as a pioneer
model in promoting intra-party democracy through constitution and legislation, rooting its
foundation upon fears in having rise of another Nazi party. '’ The German Constitution
demands parties to be ‘conforming to democratic principles’'®, as well as containing a
specific *HUPDQ 3D UWhend&Zin 1994) which highly prescribes party

organization in great detail. '

% Tbid, pp. 35

See Footnote 4, p.16

Article 21 of the German Constitution
See Footnote 4, p.18
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There is much controversy in the significance of having such party laws which manages
intra-party democracy. One would argue such law hampers the development of strong and
democratic party politics by stringent state control over parties’ internal administration;
while others would say party law in this area can serve as a blueprint in promoting
intra-party democracy, thus contributing to a political landscape of party competition
possessing more stability and certainty. In the Hong Kong context, major stakeholders
and commentators would be more inclined to adopt the view of the former one, most
probably under the influence to the notion of minimal government in free market

economy practiced since colonial ages.

It appears that most would perceive the status quo of the Hong Kong government to be
‘hands-off” over party organization. This is a common illusion disguised by incorporation
of parties as companies. In fact, the & RP S D QRUHOWL QiDdldady placing severe
prescription and limitation over how political parties are internally governed: That parties
must conform to the legal framework of companies, having regard to Memorandum of
Association, establishing Board of Directors under Members’ General Meeting. It simply
discourages and forbids parties having any organizational configuration to be in line with
principles of democracy and natural justice, e.g. the difficulty to establish an independent
disciplinary board from the executive branch as a proposal to implement internal

separation of powers.

Therefore, if intra-party democracy should be put into practice as a perquisite to viable
party politics, then political parties must detach from framework of company law and
have its very own discrete configuration, and the best way to execute such is to install a
separate incorporation mechanism through a new party ordinance. The new law may not
necessary be following the form of a heavily detailed and prescriptive one like the case in
Germany- it can operate in allowing parties may freely organize themselves to suit
whatever virtues and goals that they would like to pursue while still offering the
incorporation mechanism as a legal entity remained to enjoy previous benefits: A tax
exemption status as an example. This arrangement can also compromise with the general

concept of a ‘laissez-faire’ government in minimizing its influence over party politics.
Conclusion

Enacting a new law for political parties is essential and beneficial to democratic
development in Hong Kong. Political parties rest its societal status on a special ground in

performing unique roles and functions. These functions justify them to endorse a special

set of rights and duties distinguished from other organizations:

11



1. Asound legal definition which draws the line of what regards as a ‘Political Party’;

2. Enjoyment of exclusive, non-financial privileges which are commonly granted for
elections;

3. A certain proportion public finance for the sake of sustainable and fair party politics,
and is usually determined by the number of valid votes;

4. Conforming to a set of regulations, mostly being accountable and transparent in terms
of party finance;

5. Internal configuration in accordance with a legally prescribed model.

Establishing a new Political Parties Ordinance would be a good way in incorporating all,
if not some of the elements above. The order of importance and controversy descend from
1 to 5, which mean if a proposal for a party law is in dispute, emphasis should be put in
the same priority.

Drafting of a new law can involve tremendous short and long termed considerations, and
would possibly require great amount of negotiations and ongoing discussions, hopefully
reaching a consensus of why and how political parties should be governed. All in all,
drawing a right line in the arena of party competition would add color to the picture of
Hong Kong’s overall political development.

12



